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Under the TPIP Policy, a covered loss is defined as
all risk of direct physical loss or damage:



THE 
NUMEROUS 
EXCLUSIONS 
TO 
COVERAGE
THE COVID-19 PANDEMIC 
DISASTER AND SUSPECTED 
COVID-19 CONTAMINATION 
ARE NOT EXCLUDED FROM 
COVERAGE



COMMUNICABLE 
DISEASE EXCLUSION

• This new exclusion was created one
day after the Choctaw Nation of
Oklahoma and Chickasaw Nation filed
against the Defendant Insurers.

• If communicable disease and/or pandemics
were clearly not covered by the all-risk
policy as Oklahoma law requires, then a
new exclusion would not be necessary.

• The exclusion of fear of communicable
diseases must not have been “clear and
unambiguous” if a new exclusion as
needed. Oklahoma Sch. Risk Mgmt. Tr.,
2019 OK 3, ¶ 24.



• Defendant Insurers have not explained why the Nation 
cannot seek declaratory judgment related to coverage prior to 
a determination of damages;
• “An interlocutory summary judgment may be rendered on 

liability alone, even if there is a genuine issue on the amount 
of damages.” 12 O.S. § 2056 (D);
• Defendant Insurers present the same arguments the Court 

rejected by denying Defenant Hallmark’s and Aspens’ Motion 
to Dismiss. 

Defendant Insurers’ status as excess carriers is not
relevant to this motion



INTERPRETING ALL-RISK 
INSURANCE

“This is a standard form of insurance known as an all risks policy. All risks
insurance apparently was developed to protect the insured in cases
where loss or damage to property is difficult or impossible to
explain.” Pillsbury Co. v. Underwriters at Lloyd’s, London, 705 F. Supp.
1396, 1399 (D. Minn. 1989).
An “all-risk” policy provides “a special type of insurance extending
to risks not usually contemplated, and recovery under the policy
will generally be allowed, at least for all losses of a fortuitous
nature . . . unless the policy contains a specific provision expressly
excluding the loss from coverage.” Texas E. Transmission Corp. v.
Marine Office–Appleton & Cox Corp., 579 F.2d 561, 564 (10th Cir.1978)
(applying Oklahoma law).



THE NATION’S BURDEN
“[T]he all-risk insured needs to establish only that a loss
occurred; the burden then shifts to the insurer to show that
the loss was caused by an exception. Thus, where the cause of a
loss is difficult to identify and prove, an all-risk policy can be
highly beneficial to the insured.” 1 NEW APPLEMAN ON
INSURANCE LAW LIBRARY EDITION § 1.06[4] (2019).

Under an all-risk policy, “the insured need not prove the
cause of loss.” Texas E. Transmission Corp., 579 F.2d at 564.

Consequently, according to Oklahoma law, the Nation must
only show (1) there was a loss, and (2) it was fortuitous.



“Direct physical loss” means property is 
rendered unusable for its intended purpose. 

The “only reasonable interpretation” is that direct physical loss occurs when
property is rendered “unusable for its intended purpose.” Oregon
Shakespeare Festival Ass’n v. Great Am. Ins. Co., No. 1:15-CV-01932-CL, 2016
WL 3267247, at *7-9 (D. Or. June 7, 2016).
Direct physical loss occurs when property is “rendered completely
useless to its owners,” regardless of whether there is “some tangible
injury to the physical structure itself could be detected. Common sense
requires that a policy should not be so interpreted in the absence of a provision
specifically limiting coverage in this manner.” Western Fire Insurance Company.
v. First Presbyterian Church, 165 Colo. 34, 40-41 (1968).
“The majority of cases,” in fact, support that position. TRAVCO Ins. Co. v.
Ward, 715 F. Supp. 2d 699, 708 (E.D. Va. 2010), aff’d, 504 F. App’x 251 (4th Cir.
2013).



“Direct physical loss” means property is 
rendered unusable for its intended purpose. 

• “Other courts have similarly recognized that even absent a physical alteration, a physical
loss may occur when the property is uninhabitable or unusable for its intended purpose.”
Studio 417, Inc. v. Cincinnati Ins. Co., No. 20-CV-03127-SRB, 2020 WL 4692385, at *5
(W.D. Mo. Aug. 12, 2020);

• “[D]irect physical loss of or damage” occurs when property cannot be used for “its
ordinary expected purpose.” Stack Metallurgical Servs., Inc. v. Travelers Indem. Co. of
Connecticut, No. CIV. 05-1315-JE, 2007 WL 464715, at *8 (D. Or. Feb. 7, 2007);

• “I am persuaded by the reasoning of those cases that have construed the phrase ‘direct
physical loss or damage’ broadly, to include more than tangible damage to the structure
of insured property.” Matzner v. Seaco Ins. Co., No. CIV. A. 96-0498-B, 1998 WL 566658,
(Mass. Super. Aug. 12, 1998);

• “[D]irect physical loss” as “covered by the policy, including those rendering the insured
property unusable or uninhabitable, may exist in the absence of structural damage to the
insured property.” Murray v. State Farm Fire & Cas. Co., 203 W. Va. 477, 493, 509
S.E.2d 1, 17 (1998).



This case mirrors our central issue: “The central issue here to
be resolved is whether the insured suffered a ‘direct
physical loss' within the period of coverage provided for
by the insurance contract.” Western Fire Ins. Co. v. First
Presbyterian Church, 165 Colo. 34, 35 (1968).
The First Presbyterian Church purchased a policy from
Western Fire Insurance Company, which provided: “THIS
POLICY IS EXTENDED TO INSURE AGAINST ALL
OTHER RISKS OF DIRECT PHYSICAL LOSS, EXCEPT
AS HEREINAFTER PROVIDED.” Id. at 35.

“Direct physical loss” means property is 
rendered unusable for its intended purpose. 

Western Fire Insurance Company. v. First 
Presbyterian Church



Western Fire Insurance Company. v. First 
Presbyterian Church

On March 28, 1963, the fire department
discovered the “infiltration of gasoline
in the soil under and around” the
Church. Fire Ins. Co. v. First
Presbyterian Church, 165 Colo. 34, 36
(1968).
Although the structure of the building
was not physically altered, the gas
vapors made “use of the building
dangerous.” Id. at 36-37.

“Direct physical loss” means property is 
rendered unusable for its intended purpose. 



“Direct physical loss” means property is 
rendered unusable for its intended purpose. 

Western Fire Insurance Company. v. First 
Presbyterian Church

“‘To accept appellant's interpretation of its policy would be to conclude
that a building which has been overturned or which has been placed in
such a position as to overhang a steep cliff has not been ‘damaged’ so
long as its paint remains intact and its walls still adhere to one
another. Despite the fact that a ‘dwelling building’ might be rendered
completely useless to its owners, appellant would deny that any loss or
damage had occurred unless some tangible injury to the physical
structure itself could be detected. Common sense requires that a policy
should not be so interpreted in the absence of a provision specifically
limiting coverage in this manner.’”

W. Fire Ins. Co. v. First Presbyterian Church, 165 Colo. 34, 40–41, 437
P.2d 52, 56 (1968).



“All risk of” means only a condition that 
creates danger is needed for coverage

Because all risk of modifies direct physical loss, coverage occurs “if there
is a danger of direct physical loss coupled with a condition that
creates the threat or danger of physical loss, then there is
coverage.” 5 NEW APPLEMAN ON INSURANCE LAW LIBRARY
EDITION § 42.02[3] (2019) (emphasis added) (citing Hampton Foods v.
Aetna Cas. and Sur. Co., 787 F.2d 349,351–352 (8th Cir. 1986)).
That is the only interpretation consistent with Oklahoma law: “Farmers
claims under the facts of this case, the policy terms ‘for risks of direct
physical loss’ limit its liability for the Insureds' loss to the composition
shingles only. . . . We . . . reject Farmers claim that the anticipated
damage . . . was not a covered loss under the policy.” Gutkowski v.
Oklahoma Farmers Union Mut. Ins. Co., 2008 OK CIV APP 8, ¶¶ 9-11
(emphasis added).



Under Defendant Insurers interpretation, the
words “loss” and “or” are superfluous.
The phrase at issue uses the disjunction “or” to
separate the triggers for coverage.
Oklahoma courts do not ignore words within
contracts. See Pierman v. Green Tree Fin. Servicing
Corp., 1997 OK CIV APP 2, 933 P.2d 955, 957.

Direct physical loss or damage cannot mean 
distinct, demonstrable, physical alteration



“Policies of insurance are framed probably with greater
care and stricter attention to the language employed than
almost any other kind of contracts, and each sentence,
phrase, and word has an appropriate office and definite
meaning. The rule of construction is that some particular
operation, effect, and meaning must be assigned to each
sentence, phrase, and word used, and when this may fairly
and properly be done, no part of the language used can be
rejected as superfluous or unmeaning.”
Kingkade v. Cont'l Cas. Co., 1912 OK 807, 35 Okla. 99, 128
P. 683, 685 (internal quotation omitted).

Direct physical loss or damage cannot mean 
distinct, demonstrable, physical alteration



Ambiguity means the Nation prevails

“If the language used in an insurance policy is susceptible to two interpretations 
from the standpoint of a reasonably prudent layperson, then the language is 
ambiguous.” Oklahoma Sch. Risk Mgmt. Tr. v. McAlester Pub. Sch., 2019 OK 3, ¶ 22, 457 
P.3d 997, 1005, reh'g denied (Apr. 29, 2019).
When an insurance term or phrase is ambiguous, “words of inclusion will be 
construed liberally in the insured's favor, and words of exclusion will be construed 
strictly.” Serra v. Estate of Broughton, 2015 OK 82, ¶ 10.
“If the provisions of a policy can be construed two ways, the court should 
construe the terms against the insurer and in favor of the insured.” Oklahoma 
Attorneys Mut. Ins. Co. v. Cox, 2019 OK CIV APP 25, ¶ 9.



The Duensing opinion is consistent with Oklahoma law:

“Once an insured under an all-risk policy shows the loss is a covered
loss, then the insurer has a burden to show the loss is excluded by
the policy.” Oklahoma Sch. Risk Mgmt. Tr., 2019 OK 3, ¶ 16.

“To determine the validity of the claim, the insurer must conduct an
investigation reasonably appropriate under the circumstances.”
Buzzard v. Farmers Ins. Co., 1991 OK 127, 824 P.2d 1105, 1109).

Defendant Insurers did not submit proof of a viral contamination
because they did not swab or otherwise test the covered properties
to show the virus was actually present.

Virus exclusions require proof of contamination



“An insurance company which insures 
against rain in Bombay during the 

summer months cannot complain if its 
treasury is liquidated by a flood of 

claims in July.”

Shearer v. Insurance Co. of North America, 397 Pa. 
566, 575, 15 6 A.2d 182, 187 (1959). 


