
A Familiar Crossroad
The Supreme Court’s Evolving Federal Indian Law Jurisprudence 



Modern Era (1959-1986)

“Despite bitter criticism and the defiance of Georgia which refused to obey 
this Court's mandate in Worcester the board principles of that decision came 
to be accepted as law.”
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Post-Modern Era (1987-
2020?)
The “new rules of judicial subjectivism:” 

1. Retreat from the established canons 
of construction; 

2. Nineteenth-century allotment 
policy as the touchstone for 
Congressional intent; and 

3. Fabrication of a “balancing of 
interests” test that allows the 
justices to “reach outcomes 
consistent with their own notions of 
how much tribal autonomy there 
ought to be.” 

David H. Getches, Conquering the Cultural Frontier: The 
New Subjectivism of the Supreme Court in Indian Law, 
84 CAL. L. REV. 1573 (1996)



Scalia the textualist
“[O]pinions in [federal Indian law] 
have not posited an original state of 
affairs that can subsequently be 
altered only by explicit legislation, 
but have rather sought to discern 
what the current state of affairs 
ought to be by taking into account all 
legislation, and the congressional 
“expectations” that it reflects, to the 
present day.”

Memorandum from Justice Antonin Scalia to Justice William J. 
Brennan, Jr., (April 4, 1990) 



Sonia Sotomayor 
(2009-Present)
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Post-Modern Era (1987-2020?)

“This case is about a little girl (Baby Girl) who is classified as an Indian because she is 1.2% 
(3/256) Cherokee. Because Baby Girl is classified in this way, the South Carolina Supreme 
Court held that certain provisions of the federal Indian Child Welfare Act of 1978 required 
her to be taken, at the age of 27 months, from the only parents she had ever known . . . .”



Neil Gorsuch 
(2017-Present)

Antonin Scalia 
(1986-2016)
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Reason for Hope (2018-2019?)

• McGirt v. Oklahoma, 591 U.S. ___ (2020)

• Herrera v. Wyoming, 587 U.S. ___ (2019)

• Washington State Dep't of Licensing v. Cougar Den, Inc., 586 U.S. ___ (2019)

• Upper Skagit Indian Tribe v. Lundgren, 138 S.Ct. 1649 (2018)



Cougar Den

“Really, this case just tells an old and 
familiar story. The State of Washington 
includes millions of acres that the 
Yakamas ceded to the United States 
under significant pressure. In return, 
the government supplied a handful of 
modest promises. The State is now 
dissatisfied with the consequences of 
one of those promises. It is a new day, 
and now it wants more. But today and 
to its credit, the Court holds the 
parties to the terms of their deal. It is 
the least we can do.”



Post-Modern Era (1987-2020?)

Even the Rehnquist court would 
occasionally “recite[] and sometimes 
act[] upon foundation principles,” where 
“non-Indian interests [were] not 
seriously threatened.” 

David H. Getches, Conquering the Cultural Frontier: The 
New Subjectivism of the Supreme Court in Indian Law, 

84 CAL. L. REV. 1573 (1996)



McGirt v. Oklahoma

Oklahoma: A decision for McGirt 
would “reincarnate Indian 
Territory in the form of “Indian 
country” under 18 U.S.C. §
1151(a), cleaving the State in half . 
. . That revolutionary result would 
shock the 1.8 million residents of 
eastern Oklahoma [and] would 
plunge eastern Oklahoma into 
civil, criminal, and regulatory 
turmoil.”



McGirt v. Oklahoma



McGirt v. Oklahoma
“[M]any of the arguments before us 
today follow a sadly familiar pattern. 
Yes, promises were made, but the 
price of keeping them has become 
too great, so now we should just cast 
a blind eye. We reject that thinking. If 
Congress wishes to withdraw its 
promises, it must say so. Unlawful 
acts, performed long enough and with 
sufficient vigor, are never enough to 
amend the law. To hold otherwise 
would be to elevate the most brazen 
and longstanding injustices over the 
law, both rewarding wrong and failing 
those in the right.”



Post-Modern Era (1987-2020?)



McGirt v. Oklahoma
• Today, the Court holds that Oklahoma lacked jurisdiction to 

prosecute McGirt—on the improbable ground that, 
unbeknownst to anyone for the past century, a huge swathe 
of Oklahoma is actually a Creek Indian reservation

• Not only does the Court discover a Creek reservation that 
spans three million acres and includes most of the city of 
Tulsa, but the Court's reasoning portends that there are four 
more such reservations in Oklahoma. 

• The rediscovered reservations encompass the entire eastern 
half of the State—19 million acres that are home to 1.8 
million people, only 10%-15% of whom are Indians

• Across this vast area, the State's ability to prosecute serious 
crimes will be hobbled and decades of past convictions could 
well be thrown out. 

• On top of that, the Court has profoundly destabilized the 
governance of eastern Oklahoma. The decision today creates 
significant uncertainty for the State's continuing authority 
over any area that touches Indian affairs, ranging from zoning 
and taxation to family and environmental law.



A Return to First Principles? (2020)



Ruth Bader Ginsburg 
(1933-2020)



Amy Coney Barret
(2020-Present)



Familiar Uncertainty (2020-??)

Pro-Tribal Anti-Tribal



What Kind of Textualist Will She Be?

“[I]t was the content of Justice Scalia's 
reasoning that shaped me. His judicial 
philosophy was straightforward: A judge must 
apply the law as written, not as the judge 
wishes it were . . . .”

”[C]ourts are not designed to solve every 
problem or right every wrong in our public life. 
The policy decisions and value judgments of 
government must be made by the political 
branches elected by and accountable to the 
People. The public should not expect courts to 
do so, and courts should not try. 



What Kind of Textualist Will She Be?

“Given the paucity of nineteenth century cases 
applying the canon, twentieth century courts 
perhaps overstated the case  when they described 
the canon as ‘well-settled law . . . .’”

“That is not to say that federal courts have been 
wrong to apply the Indian canon to statutes.”

“Frickey has made powerful arguments as to why 
the . . . the canon can be understood as an 
outgrowth of the ‘sovereign -to-sovereign, structural 
relationship’ between Indian nations and the United 
States.”

Amy Coney Barrett, Substantive Canons and Faithful Agency,
90 B.U. L. Rev. 109 (2010)
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